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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

1 Attorney Kelley appeared at the hearing and presented a

wai ver of right to appear and present oral testinony. The
wai ver is signed by the Claimnt and his attorney and attorney
for the Enployer. Nei t her the Claimnt nor the Enployer’s

attorney appeared at the hearing. The Director, OAP, was not
represented at the hearing.



This proceeding arises froma claim filed by Vernon Ray
Whi t|l edge for benefits under the Black Lung Benefits Act, 30
U.S.C. 88 901, et seq., as anended (Act). In accordance with
the Act, and the regulations issued thereunder, this case was
referred to the Ofice of Admnistrative Law Judges by the
Director, Ofice of Wrkers' Conpensation Prograns (OANCP), for
a formal hearing. The regul ations issued under the Act are
| ocated in Title 20 of the Code of Federal Regul ations, and
regul ati on section nunmbers nentioned in this Decision and Order
refer to sections of that Title.

Benefits under the Act are awarded to persons who are
totally disabl ed due to pneunoconi osis within the meani ng of the
Act. Survivors of persons who were totally disabled at their
times of death or whose deaths were caused by pneunoconi osis
al so may recover benefits. Pneunopconiosis is a dust disease of
the lungs arising out of coal mne enploynent and is conmonly
known as bl ack |lung di sease.

The case was called for hearing on August 29, 2000, at
Madi sonvill e, Kentucky. The parties waived oral testinony. The
findings and conclusions that follow are based on a careful
anal ysis of the entire record in |light of the argunents of the
parties, applicable statutory provisions, regulations, and
pertinent case | aw.

. STATEMENT OF THE CASE

Vernon Ray Whitledge filed the instant claimfor benefits
on February 8, 1999. The claim was denied by OWCP. Webst er
County Coal Corporation was naned as the Responsi bl e Operator
and filed a Notice of Controversion. A formal hearing was
requested and the case was transferred to the Office of
Adm ni strative Law Judges on February 23, 2000.

The Claimant previously filed a claim for benefits on
Decenmber 16, 1996 (DX 19).2 The clai mwas deni ed by the District
Director on April 17, 1997. No further action was taken and the
deni al becane final

1. [ SSUES

2 1n this Decision and Order, “DX” refers to the Director’s
Exhibits, “CX" refers to the Claimant’s Exhibits, “EX" refers to
the Enpl oyer’s Exhibits, and “Tr.” refers to the transcript of
t he heari ng.
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The specific issues presented for resolution are:

1. Whet her the M ner has pneunoconi osis as defined in the
Act and the regul ati ons;

2. Whet her the M ner's pneunoconi osis arose out of coal
m ne enpl oynment ;

3. VWhet her the Mner is totally disabled;

4. Whet her t he M ner's disability IS due to
pneunoconi 0Si S;

5. Whet her the nanmed Enployer s the Responsible
Operator; and,

6. VWhet her the evidence establishes a material change in
conditions per 20 C.F. R 8§ 725.309(d).

11, EILNDINGS OF FACT AND CONCLUS|I ONS OF LAW

A. Clai mant's Background

The Cl ai mant, Vernon Ray Wi tl| edge, was born on Decenmber 11,
1928 and was seventy-one years old at the time of the hearing
(DX 1). He has an eleventh-grade education. He has one
dependent for purposes of augmentation of benefits, his wfe,
Loui e Earl Whitl edge, whomhe married on July 12, 1952 (DX 1; DX
19, p. 147).

The parties stipulated to thirty-six years of coal m ne
enpl oynment . Al'l of the Claimnt’s coal m ne enploynent took
pl ace in the Commonweal th of Kentucky. It is uncontested that
Webster County Coal Corp. has been properly designated as the
Responsi bl e Operator.

I'V. MEDI CAL EVI DENCE

The follow ng nedical evidence was submtted after the
denial of the prior claim and will be considered in this
“Duplicate Cl ainf under the standard given i n Sharondal e, infra.

A. X-ray Studies




Dat e

7/ 11/ 00

8/ 17/ 99

8/ 17/ 99

Exhi bi Doct or
t
EX 2 Gallo
DX 14 Sar gent
B rdr/BCR
DX 13 Tr aughber

Readi ng

Category O

Conpl etely
negative

0

St andard
S

not
|isted

Fair

Fair



B. Pul nonary Functi on St udi es

Age/ FEV./
Dat e Exhi bi t Doct or Hei ght FEV; EVC MwvV EVC St andar ds

1. 7/ 11/ 00 EX 3 Gllo 71/69" 2.23 3.35 30 47% Erratic
effort;
traci ngs not
opti mum

2. 8/ 17/ 99 DX 13 Tr aughber 70/68" 1.45 1.9 6.0 -- Fai r coop.
and conp.

Comrent: Vents were found unacceptable because -equipnent did not meet
speci fications; no volune/time traces of FVC, FEV; (DX 13).

C. Arterial Blood Gas Studies

Dat e Exhi bi t pCO, PG,
1 7/ 11/ 00 EX 2 38.8 101
2 8/ 17/ 99 DX 13 35 82

D. Narrative Medical Evidence

1. a. Dr. WIlliam Houser examned the Claimnt on
Decenmber 14, 1999, at which time he reviewed the Claimnt's
synptons and snoking history (nonsnoker for forty years),
performed a physical exam nation, and adm nistered a pul nonary
function study (m |l d airway obstruction). Dr. Houser di agnosed:
(1) Coal workers’ pneunoconiosis, category 1; (2) Chronic
obstructive pul nonary disease (mld); (3) Arteriosclerotic heart
di sease (DX 17).

b. Dr. WIlliamHouser, in aletter dated Decenber 20,
1996, wrote that M. Whitledge has been under his care since
February 1992. He noted a nonsnoki ng history, an x-ray dated
February 13, 1992 show ng category 1 pneunoconiosis, and thirty-
six years of coal mne enploynment. Dr. Houser reviewed an X-
ray dated Septenber 30, 1996 and two pul nonary functi on studies
dated Septenber 30 1996 and February 13, 1992. Dr. Houser
opined that the Claimnt has evidence of coal workers’
pneunoconi osis, category 1, and stated that the pul nonary
function studies are within normal limts (DX 9).



2. Dr. Sam Traughber exani ned the Clai mant on August 11,
1999, at which tine he reviewed the Claimant's synptons and hi s
occupational (twenty-seven years coal m ne enploynent), nedica
(open heart surgery 1992; hernia surgery), snoking (stopped
fifty years ago), and famly histories, performed a physical
exam nati on, pulnonary function study, and arterial blood gas
study, and interpreted an x-ray and an EKG Dr. Traughber
di agnosed: (1) ASCVD, status post CABG due to arteriosclerosis;
and, (2) Chronic obstructive airway disease due in part to
cigarette snmoking though history is mninmal. He opined that the
Cl ai mrant has severe restrictive ventilatory deficit, etiology
unknown, and found no evidence of pneunobconi osis on chest x-ray
(DX 13).

3. Dr. Thomas A. Gall o exam ned the Claimant on July 11,
2000, at which tine he reviewed the Clainmant's synptons and his
occupational (thirty-nine years of coal m ne enpl oynment, thirty-
one years underground), nedical (bypass surgery 1992), snoking
(not significant), and famly histories, perfornmed a physica
exam nati on, pul nonary function study (erratic effort; tracings
not optimum), arterial blood gas study (nornmal), and interpreted
an x-ray (category 0) and an EKG (left axis deviation). Dr
Gall o di agnosed coronary artery disease, status post coronary
artery bypass surgery, and opined that the Clai mant does not
have coal workers’ pneunoconiosis. Dr. Gallo is Board certified
in Internal Medicine and Pul monary Di sease (EX 1-3).

4. In a letter dated March 5, 1999 to Dr. Schym Kk,
Dr. Casino wote that he examned M. Witledge for pre-
operative clearance for left inguinal hernia repair. He noted
“a history of black lung di sease” without reference to the basis
for same (DX 10). Dr. Schym k saw the Claimant on March 15
1999 regarding a left inguinal hernia. The record contains an
operative report from St. Mary' s Medical Center concerning the
Claimant’s hernia operation on March 15, 1999 and 1999 office
visit notes by Dr. Cole (DX 11).

5. The record contains office visit notes fromDr. Robert
Par ker dated July 7, 1997 which appears to be an annual checkup
foll owi ng surgery regardi ng angi na. He listed his inpression
as: (1) Angina, stable; and, (2) Black lung disease (DX 8).

V. DILSCUSSI ON AND APPLI CABLE LAW

The Claimant filed his first claim on Decenber 16, 1996,
whi ch was denied on April 17, 1997. He filed the current claim
on February 8, 1999, nore than one year after the previous
deni al, thereby constituting this as a duplicate claim Section
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725. 309 governs the review of duplicate clains. The United
States Court of Appeals for the Sixth Circuit in Sharondale
Corp. v. Ross, 42 F.3d 993 (6'" Cir. 1994), adopted the follow ng
standard for determ ning whether a mner has established a
mat eri al change in conditions. The Court stated:

. . . to assess whether a material change is
est abl i shed, the ADM NI STRATIVE LAW JUDGE rust
consider all of the new evidence, favorable and
unfavorable, and determ ne whether the mner has
proven at |east one of the elenments of entitlenent
previously adjudicated against him |If the m ner
establishes the existence of that elenent, he has
denonstrated, as a matter of |law, a material change.
Then the Admnistrative Law Judge nust consider
whet her all of the record evidence, including that
submtted with the previous clainms, supports a finding
of entitlenent to benefits.

Id. at 997-98.

The present claimarises in the Sixth Circuit. Therefore,
| will apply the Sharondal e standard to the instant case. The
Cl ai mant’ s previ ous cl ai mwas deni ed when the Clainmant failed to
establish pneunopconiosis, pneunoconiosis arising out of coal
m ne enploynent, and that he was totally disabled due to
pneunoconi 0Si s. Pursuant to Sharondale, in order to show a
mat eri al change in conditions, the Claimnt nust now prove at
| east one of the elenments of entitlenment previously adjudicated
agai nst him

Because the Claimant filed this claimafter March 31, 1980,
it must be adjudicated under the regulations at 20 C.F. R Part
718. Section 718.202 provides four means by which a clai mant
may establi sh pneunpconi osis. Under 8§ 718.202(a)(1), a cl ai mant
may prove that he has pneunpconiosis on the basis of x-ray
evi dence.

The record contains three interpretations of two different
X-rays. All of these interpretations are negative for the
presence of pneunoconi osis. I find that the existence of
pneunoconi osi s has not been established pursuant to 20 CF.R 8§
718.202(a)(1).

Under § 718.202(a)(2), a claimnt may  establish
pneunoconi osi s through bi opsy or autopsy results. This section
is inapplicable in this case because the record does not contain
bi opsy or autopsy results. Additionally, 8§ 718.202(a)(3) is not
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avai |l able because none of the presunptions of 88 718.304,
718. 305, and 718.306 apply to the facts of this case.

Section 718.202(a)(4) provides that a clai mant may establi sh
the existence of pneunpconiosis if a physician exercising
reasoned nedical judgnment, notw thstanding a negative Xx-ray,
finds that the claimnt suffers from pneunoconi osis as defined

in 8§ 718.201. Section 718.201 defines pneunoconiosis as a
chronic dust disease of the lung, including respiratory or
pul ronary i npairments, arising out of coal mne enploynment. It

iswithinthe Adm nistrative Law Judge's discretion to determ ne
whet her a physician's conclusions are adequately supported by
document ati on. See Lucostic v. United States Steel Corp., 8
B.L.R 1-46, 1-47 (1985). "An adm nistrative |aw judge may
properly consider objective data offered as docunentation and
credit those opi nions that are adequately supported by such data
over those that are not." King v. Consolidation Coal Co., 8
B.L.R 1-262, 1-265 (1985).

The record contains reports fromDrs. Traughber, Gll o, and
Houser. Drs. Schym k, Casino, Parker, and Col e al so have notes
in the file. Dr. Casino nmentioned a history of black |ung
di sease but gave no basis for his coment and, therefore, it is
given little weight. Dr. Schym k’s notes are concerned only
with the hernia repair. The notes of Dr. Cole and Dr. Parker do
not contain any information pertinent to the pending claim Dr.
Par ker does nention Black Lung disease but it is a conclusory
statement with no support.

Dr. Traughber diagnosed: (1) ASCVD, status post CABG due
to arteriosclerosis; and, (2) Chronic obstructive airway di sease

due in part to cigarette snmoking though history is mnimal. He
opi ned that the Claimnt has severe restrictive ventilatory
deficit, etiology unknown, and found no evidence of
pneunoconi osis on chest x-ray. His opinion is based on
exam nation, histories, testing, and synptons. Dr. Gllo is

Board certified in Internal Mdicine and Pul nonary Di sease, and
he diagnosed coronary artery disease, status post coronary
artery bypass surgery, and opined that the Cl aimant does not
have coal workers’ pneunpconi osis. His opinion is based on
exam nation, histories, synptons, and objective testing. The
opinions of Dr. Traughber and Dr. Gallo are reasoned,
docunment ed, and supported by the objective nedical evidence and
entitled to substantial weight.



Dr. Houser, on Decenmber 14, 1999, di agnosed coal workers’
pneunoconi osis, category 1, <chronic obstructive pulnonary

di sease (mld), and arteriosclerotic heart di sease. |n Decenber
1992, Dr. Houser diagnosed coal workers’ pneunoconi 0sis,
category 1, and stated that the pul nonary function studi es were
within normal limts. This diagnosis is simlar to his opinion

in 1999 and does not show a material change in condition. Dr.
Houser’s diagnosis of pneunpbconiosis is apparently based, at
| east partially, on a 1992 x-ray. The record does not show t hat
he took a new x-ray in 1999. Dr. Houser references a spironetry
but the record does not contain the results of a study perfornmed

close to the date of his exam nation. | find that Dr. Houser’s
report is simlar to his earlier diagnhosis and does not show a
mat eri al change in condition. |In addition, |I find the reports

of Drs. Traughber and Gallo to be better reasoned and docunent ed
and entitled to greater weight.

For these reasons, | find that the Claimnt has failed to
establish the exi stence of pneunoconi osis and, therefore, cannot
establish entitlenent to benefits.

VI . ENTI TLEMENT

The Cl ai mant, Vernon Ray Whitl edge, has failed to establish
t he existence of pneunoconiosis and, therefore, has failed to
establish a material change in condition.

VI1. ATTORNEY'S FEES

An award of attorney's fees is permtted only in cases in
which the claimant is found to be entitled to benefits under the
Act . Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to the Claimnt for the
representation and services rendered in pursuit of the claim

VIll. ORDER
It is, therefore,

ORDERED t hat the clai mof Vernon Ray Whitl edge for benefits
under the Act is hereby DENI ED.

ROBERT L. HI LLYARD
Adm ni strative Law Judge



NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R. 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date
of this Decision by filing a Notice of Appeal with the Benefits
Revi ew Board, P.O Box 37601, Room S-5220, Washington, D.C.,
20013-7601. A copy of this Notice of Appeal nust al so be served
on Donald S. Shire, Associate Solicitor for Black Lung Benefits,
200 Constitution Avenue, N.W, Room N-2117, Washington, D.C.,
20210.
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